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ONREFU DABLE FcES 

Reference Note: Effective J an ua ry 1, 2019, Rule 4-1.lS(c) was r ep ealed and a new 4-1.15(c) 
was adopted. Effective January 1, 2019, Comments [51 a nd 16) to 4-l.15 were repealed, a nd 
new Com ments 151. 161. and 120] wer e adopted. This F orma l Opinion is based on Rule 4-1.15 
in effect p r ior to that date. 

Thi opinion addre es the i ue of whether nonrefundable fees a1·e ethically permissible in 
~fi soun. 

In many in tanccs. attorneys receive payment before the attorney has comple ted the services 
for which the payment is made. In some instances, attorneys refer to these payments as 
"nonrefundable." These "nonrefundable" fees are often the subject of disciplinary complaints 
and fee disputes. 

Rule -l-I.5 governs attorney fees and subsection (a) establishes the fundamental standard that 
a11omey fees must be reasonable: 

,\ lawyer halJ not make an ag reement for, cha rge, o r collect an unreasonable 
fee or an unreasonable amount for expenses. The factors to be considered in 
determining the reasonableness of a fee include the following: 

(I) the time and labor required, the novelty and difficulty of the questions 
involved. and the ski ll requ isite to perform the legal serviceproperly; 

(1) the likelihood, if apparent to the c lient, that the acceptance of the particular 
employment will preclude other employment by the lawyer; 

(3) the fee cu tomarily charged in the loca lity for s imilar lega l services; 

(4) the amount involved and the results obta ined; 

(5) the time limitations imposed by the c lient or by the c ircun1stances ; 

(6) the nature and length of the profess iona l relationship with the cl ient; 



(7) the experience, reputation. and ability of the lawyer or lawyers perfo1ming the 
services; and 

( ) ,, hether the fee i fixed or cont ingent. 

(emphasis added). 

Two types of cases provide good examples of s ituations in which supposedly nonrefundable 
fee are involved. The first example is the domestic relations case where the client pays a flat 
fee or makes an advance deposit on fees against which the attorney w ill b ill on an hourly basis. 
Sometimes the allorney will describe all or part of the nat fee or initial payment as a 

"nonrefundable" or "minimum" fee. The second example is the criminal case in which the 
attorney charges a nat fee and describes the entire fee as nonrefundable. 

In these s ituations. and other . the description of the fee as "nonrefundable" is misleading. Rule 
--l- I. I6(d) requires any fee that has not been earned to be refunded at the end of the 
representat ion: 

Upon termination of representation , a lawyer shall take s teps to the extent reasonably 
practicable lo protect a client's interests. such as giving reasonable notice to the cl ient, 
allowing time for employment of other counsel, surrendering papers and property to 
which the cl ient is entitled and refundin g an y advance paym e nt of fee or expense 
that has not b een earned or incurred. The lawyer may retain papers relating to the 
client to the extent permitted by other law. 

(empha is added). 

If the repre entation was completed, the attorney will not be required lo refund any of the 
ad\ ance deposit or flat fee. as uming the amount charged was reasonable. However, if the 
rcpre entation ended before the representation was completed , the attorney must analyze the 
factor- et out in Rule 4-1.S(a) to determine the extent to wh ich the attorney must refund all or 
a portion of the fee paid in advance. In add ition, because an allorney may not charge or collect 
an unreasonable fee. the attorney must detenn ine that the fee was reasonable, even if the 
repre entation was completed. Regardless of the tem1inology used to describe the fee, if the 
ulumate fee I unreasonable. taking into consideration the eight factors listed under Ruic 4-
1.S(a). the unreasonable portion must be refunded. 

In a domestic relations case, the attorney may have charged a significant fee for initially 
inter\'iewing the prospective c lient or taking the case because once the a ttorney has received 
enough information it create a conflict of interest under Rules 4-1.18 or 4- 1.9. Once the 
auomey ha ought and obtained information that could be significantly harmful, neither the 
attorney nor any other members of the attorney's firm may accept representation of the 



opposing pariy or any other party w ith adverse interests. In other words, an attorney may 
charge a fee fo r initially intaking a prospective c lient or accepting a case, to the extent that it 
creates a conOic t in a s ituation in which the attorney may have to decline representation of 
others invo lved in the case. If the representation tenninates after that point, that fee is not 
accurate ly described as "nonrefundable;" it is earned. In light of the duty to explain the basis 
fo r the fee to the client, the attorney should explain that the fee is earned because of the 
attorney's inability to represent anyone else in the matter, rather than describing it as 
nonrefundable. The fee is only earned to the extent that the fee is reasonable in light of all of the 

circumstances. 

Representati on in a criminal case may terminate early because the attorney withdraws, the client 
discharges the attorney. or the prosecution dismisses the charges. In any of these situations, the 
attorney may owe a refund. The amount of the refund should be based on the reasonable value 
of the legal serv ices actually provided, taking into account all of the factors li sted in Rule 4-

l.5(a). 

Unless a mixed or hybrid fee arrangement it used, the flat fee should cover the entire 
representation on the matter. If not, the representation involves limited scope representation 
under Rule 4- 1.2. In that event, the fee agreement must be in writing and must clearly spell out 
what is and is not covered. For example, if the fee only covers representation of a criminal 
defendant for negotiating a plea but not for h·ial, it would involve limited scope representation. 
Similarly. representation in a dissolution case that on ly covers a "noncontested" dissolution 
involves li mited scope representation . Representation, in any type of case, that excludes appeal 
is limited scope representation. 

Part of the confus ion surrounding this topic may stem from the hi storical view that a fl at fee is 
earned upon receipt for trust account purposes . However, in the course of reviewing that 
approach. we have determined that it is not consistent with the current Rules of Professional 
Conduct. Rule 4- 1. IS(f) states: "A lawyer shall deposit into a client trust account legal fees and 
expenses that have been paid in advance, to be w ithdrawn by the lawyer only as fees are earned 
or expenses incurred. " We believe that all flat fees must be deposited into a lawyer trust 
account and promptly removed when actually earned, similar to prompt removal of earned 
hourly fees. Flat fees could be removed based upon reaching a particular stage of a case or 
based on some other reasonable criteria, depending on the nature and circumstances of the 
representation. 1 

1 Refe rence Note: E!Tec1ive January I, 2019. Rule 4 - l.1 5(c) provides that "an advanced flat fee which does not 
exceed S2,000 is exempted from this requirement and may be deposited into another account." See also Rule 4-1. 1 S, 
Comment [20]. providing guidance that advanced flat fees not exceeding $2,000 that arc deposited in a lawyer's 
operating account are subject to refund to the extent the auomey-client relationship is tem1inated before the advanced 

flat fee is earned. 



\\' c have used the word "fee" rather than "reta iner" in this opinion. Historically, a "retainer" 
\\'a a fee paid imply for the attorney to maintain availability to a client. Currently, the term 
ha_ taken on many meanings wh ich arc incons istent with one another and which are confusing 
to clicnts. 1 We encourage attorneys to avoid using the term retainer when the attorney actually 
mean an ad\·ance fee deposit, flat fee. initial deposit, ctc. Attorneys best fulfill their duty of 
communica tion about fees under Rules 4- 1.4 and 4-1.5 when they use plain language that 
clients arc likely to c learly unders tand. 
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