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SDICTIONAJ_, STATEMENT 

This is ai1 appeal from a S111n1nary Decision of the Ad1ninistrative Hearing 

Com1nission ofMisso11ri. Taxpayers Cha1·les and Mary Ai1n Harter are appellants 

herei11, wl10 \¥e1·e tl1e petitio11ers ii1 the Ad111i11istrative Hearing Co1.111nission (AHC) 

where they so1.1ght to void assessments of deficiency fur tax years 20] 0 and 2011, 

and recover claims for refund for tax years 2012 m1d 2013. -

Taxpayers /petitione1·s /appella11ts ti111ely appealed on Februa1·y, 2016 from 

an adverse decision of the AHC 14-15J8RI on JanL1ary 12, 2016, to upl1old by 

s11m1nary decision, without heariI1g, the decisio11, also witl1011t hearing, of' the 

respondent Missouri Director of' Reve1111e, to de11y taxpayers a p1·operty tax credit 

and resultant reft111ds. Appellants filed a Motion fur Reconside1·ation to seek a 

hearing fro1n the AHC, wl1icl1 issL1ed an amended decision February 5, 2016 

adverse to taxpayers. Tl1is S11preme Court of Misso111·i 11as excl11sive jurisdiction to 

hear this appeaJ purs11ant to section 621.189 RSMo, AA.rticle V Sectio11 18, and 

Article V Section 3 of the Missouri Constit11tio11, as it ii1volves ''the construction of 
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the i·even11e laws of this state'', specifically sections 143.091, 143.781, 143.125.1, 

143.124, 135.010, and 621.050.l RSMo. 

STATEMENT OF FACTS 

Appellant is a disabled Misso111·i schoolteacher who is entitled to a Misso11ri 

Property Tax C1·edit, 11owever each year since 200'7, tl1e Director has denied the 

credit because taxpayers did not s11bmit a federal SSA for1n l 099. (R. 246) As a 

member of' the Public School Retirement System, appellant is not in the federal 

social sect1rity system and does not have a form 1099. (R. 247) The MO-PTS form 

for the property tax credit requires disabled applicants to sub1nit the federal form 

1099 (Apx. 82) The Director l<:nows that disabled teachers cannot p1·ovide this 

federal form, bt1t year after year conti11t1es to deny the111. (R. 246 ) 

Each year appellant's l1usband, an atton1ey \vl10 fonnerly served as an assista11t 

general co11nsel fort.he Directo:i:, would call tl1e ge11eral counsel's otl1ce. (R. 3, R. 

24 7) The attorneys wot1ld e11ter into a. stipt1lation of co11nsel that appellants were 

disabled by PSRS a11d e11titled to tl1e credit withol1t fo1·1n ] 099. (R. 3, 24 7 ) Until 

the spring of' 2013, vvhe11 the Director's cot1nsel would not speak to appellant for 

tax year 2012. (R. 57) Appellants then received a denial of refi1nd for year 2012 

together \vitl1 adjl1stn1e11ts alleging deficie11cies for years 20 l 0 a11d 20] 1 in tl1e 

exact amount of' the refunds whicl1 had been issl1ed pursuant· to tl1e stip11lations of 

• 
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cou11sel each year. (R. 4 R. 57) The only iss11e given for t.hese adjust.1nents was 

tl1at appellant had failed to provide a form l 099 (R. 5 8-60 ) 

Taxpayer appealed to tl1e Director a11d p1·ovided a letter fro1n her counsel 

that incorporated the stipt1lation of co11nsel. (R. 6 l-2) The Director then, tor the 

first time, p1·oposed to adjt1st the reh11·ns to deny tl1e credit by adding back to 

taxpayers' income, ite1ns wl1icl1 were treated as 11ot i11come by federal tax law. (R. 

56 ) While in review before tl1e Director, tax yea1· 2012 was added on the same 

issues. (R. 2) The Director isst1ed a Decisio11 t1pholding tl1e assessments for years 

2009 a11d 2010 and denying tl1e refu11ds for years 2011 and 2012. (R. 4) Taxpayers 

timely filed a complaint with the Administrative Hearing Co1nmissio11. (R. 4) 

whicl1 set tl1e case for 11earing. (A3 ). 

Appella11ts filed a Motio11 for S111n1nary Decision for years 2009 and 2010 

011 the basis of res jt1dicata of' tl1e st.ipulation ot' counsel, bltt continued to seek and 

de1nand a hearing 011 tl1eir clai1ns for refund in years 20] 1 and 2012. (R. 54) 

Appellants requested a continL1a11ce of' the heari11g to determine their inotion (R. 

71), b11t instead the AHC ordered to "'cai1cel'' the hearing. (R. 72) The Director 

then filed a.1notion for Sl1mmary Decision against taxpayers, which inotion did not 

include a single tax return 11or adjust1nent notice within its 50 pages. (R.90 -144) 

The Director tl1en refused to provide discovery to ta.xpayers conce1·ning the period 

of ti1ne the stipl1lations of col1nsel were being entered (R 198) and the AHC 

--------- --

1 {) 
lV 

---------- ------- ----
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refused to consider or respo11d to four inotions by appellants to enforce discovery 

(R. 67, 149, 198, 212, A2-3) 

Appellant alleged that the stipulation of counsel was that appellants were 

entitled to the property tax credit and promised to prodl1ce testimony at hearing of' 

tl1e Directo1·'s cot1nsels wl10 11ad so stipulated. (R. 145) .A~ppellant reql1ested the 

heari11g be reset on due process grounds (R. 210) \vl1ich was granted on 10-1 2015 

and a 11earing set for February 22, 2016 (A2 ). Then two days before Christ1nas, 

the AHC entered an order on s11m1nary jt1dgment (A?), and on .Tan11ary 16, 2016 

gra11ted summary decision i11 favor of the Director and denying relief to appellants. 

(R. 216) (A2.) Tl1e AHC reconsidered a11d iss11ed ai1 ai11ended s11m1nary' decision 

on February 5, 2016 witl1 mi11or cha11ges not at iss11e before tl1is COllrt. (R 276). 

Appellants timely appealed to this court. 

POfNTS RELIED ON 

I. Tl1e Ad1ninistra.tive Heari11g Commission en·ed in dis1nissing appellants 

case by Su1nma1·y Decisio11 witl1out hearing, because tl1e _,t\HC violated 

the mandate of its cha1ier of 621.050.l RSMo that in tax cases, applicants 

'' h 11 b tt1Pd 1 . '' . h ] l rt . 1- 1 . h s a e ent .•• ..,, to a .1ear1ng, i11 t .at t 1,s cou .. ml1st 1arn10.11ze t e 

conflict with 536.073.3 RSMo \vl1ich, as it does 11ot specify tax ca.ses in 

authorizing tl1e AHC to ''adopt i·ules ... for informal disposition ... by .. 

11 
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su1nmary jt1dgment'' such that as 1 CSR 15-3.446, the AHC rule tor 

summary decision, is not rest1·icted from tax cases, it is in conflict with 

statute 621. 0 50 .1 and tl1us invalid ...................................... . 

Mathews v. Eldridge 424 U.S. 319, 333, 96 S. Ct. 893, 47 L. Ed. 2d 215 (1976). 

State v. An1ick, 152 S.W. 591, 247 Mo. 271(Mo.,1912), 

State 1a.x C'o111 'n v. Ad11iinis·trative Hea1"ing Con1 1n, 641 S.W.2d 69 (Mo., 1982) 

621.050.1 RSMo 

II. Tl1e Administra.tive Hearing Co1nmissio11 erred in dis1nissi11g appellants 

case by St1mmary Decision \vitl1ot1t heari11g, because a previot1s 

agreement between tl1e parties tl1at taxpa)rers were entitled to a property 

tax refu11d credit, was r·es Jt1dicata, and when alleged as fact by taxpayers, 

at the least, constitt1ted a gen11ine disp1.1te of material fact to as to prevent 

summary judgment agai11st the1n .................................. . 

Beck v. Patton, 309 S.W. 3d 436, 439(Mo. App W.D. 2010 

ITT Co111n1ercial Finance C"'orrn. v. Mid-A1nerica iVlarine Supp~Ji (--_:orp., 854 S.W.2d 

371, 378 (Mo., 1993) 

143.986.2(1) RSMo 

' 
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III. T11e Administrative Hearing Co1n1nission erred i11 dismissi11g appella11ts 

case by St1mmary Decision withotit 11earing, because it igi1ored a11d 

violated section 143.091 RSMo which req11ires the respondent director to 

give the same federal meaning of' 11on-income to social sect1rity disability 

and ann1J.ity pay1ne11ts, such as wot1ld qt1alify taxpayers for their property 

tax ref1111d credit, in tl1at director's clai1ned authority of' section 135.010 

is not within ''sections 143.011 to 143.996'' as req11ired by 143.091 ..... . 

Goldbe1·g v. Ad1ninistrative Hearing (~ommi.ss·ion, 606 S.W.2d 176 (Mo., 1980) 

Garlc1nd v. Director o.f Revenzie, 961 S.W.2d 824, 830 (Mo., 1998) 

143.091 RSMo 

IV. The Ad1ninistrative Heari11g Commissio11 erred in dismissing appella11ts 

case by S11111rnar)r Decision '1Vitl1oi1t hearing, becat1se by allowing the 

Director to require disabled I'v1issouri scl1ool teachers to provide a federal 

form l 099, k11owi11g tl1at tl1ey cannot l1ave or1e, the respondent Director 

discriminates agai11st disabled, in that for·m MO-P'fS is illegal, and the 

actions to de11y appellants the credit are also ilJegal and void .......... . 

Perez v. Mortg. Bc1nkers A,5,5
1n, 135 S. Ct. l 199, 1211, 191L.Ed.2d186, 83 

USLW 4160 (2015). 

Sotiere5·cu v. Sotierescu, 52 S.W.3d 1 (Mo. App. E.D., 2001) 

' 

·1.-, 
. .) 
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135.010(2) RSMo 

STAND OF REVIEW 

Our i·eview of' a grant of' sum1nary judgment is 11essentially de nrJvo. 11 ITT 

Com1nercial Fin. Corp. v. Mili-.41n. Marine ,_'-;upply C(Jrp., 854 S.W.2d 371, 376 

(Mo. bane 1993). 11 The criteria on appeal for test:U1g tl1e propriety of st11nmary 

judgment are no ditl:ere11t fro1n those which shot1ld be e1nployed b1r tl1e t1·ial court 

to determine the propriety of sustaining the motion initially.'' Id. ''Tl1e p1·opriety of 

summary jl1dgment is pt1rely an issue of law. 11 Id. 1116..s the trial court's judgment is 

-

founded on the 1·ecord. st1bmitted a11d tl1e law, an appellate COllrt 11eed not defer to 

the trial coL1rt's order granting summary judg1nent. '' Id. Wl1en considering a11 

appeal from s11mmary judgment, we revie\v the record in the light most favorable 

to tl1e party against wl101n j11dgine11t was entered. Id. ''\Ve accord tl1e 11011-mova11t 

tl1e benefit of all 1·easonable infere11ces from tl1e record.'' Id. S111nmary j11dgment 

will only be 11pl1eld 011 appeal if: (1) tl1e1·e is no genuine dispute of 1naterial fact, 

and (2) the 1nova11t is entitled to _judgme11t as a matter of la\v. Brol'k v. Blaclcwood, 

143 S.W.3d 47, 61 (l\/Io. App. W.D.2004); .see c1[,-;o Rule 74.04(c). Beck v. Patton, 

309 S.W. 3d 436, 439(Mo. App W.D. 2010) ''Generally, taxing stat11tes are to be 

strictly construed in favor of' the taxpayer unless a contrary legisla.tive intent 
• 
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appears." State ex rel. River Corpo1~ation v. State Tax c--:0111111issio11, 492 S.W.2d 

821, 824 (Mo.1973), overruled on other grounds. 

ARG 

I. Taxpa}'ers ''shall be entitled to a hearing'' 

The Administrative Hearing Commission erred in dismissing appellants case 

by Summary Decision without hearing, because the AHC violated the 

mandate of its charter of 621.050.1 RSMo that in tax cases, applicants ''shall 

be entitled to a hearing,'' in that this court must harmonize the conflict with 

536.073.3 RSMo which, as it does :not specify tax cases in authorizing the AHC 

to ''adopt rules ... for informal disposition ... by .. sumn1ary judgment'' such 

that as 1 CSR 15-3.446, the AHC rule for summary decision, is not restricted 

from tax cases, it is in conflict with statute 621.050.1 and thus invalid. 

The Administrative Hearing Commission erred wl1e11 it denied tl1e1n a hearing, 

in direct violatio11 of tl1e i1nco11ditional guarantee of section 621.050. l RSMo. that 

''any person .. sl1all have the rigl1t to appeal to the adn1inistrative hearing 

commission fro1n any finding, order, decision, assess1nent or additional assessment 

made by tl1e director of reve11ue. Any person wl10 is party to s11ch a dispute shall 

be entitled to a 11earing before tl1e administrative hearing commission.'' 1~he phrase 

''entitled to a hearing'' has always been in tl1is stat11te, altl1011gh it was originally 
' 
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enacted in 1978 as section 161.273 and n·ansferred in 1986 to the Cl1rrent 621.050.l 

by Senate Bill 426, tl1e mandate is t1ncl1anged. 

''The f11ndamental reqt1irement of' due process is the opportu11ity to be heard at a 

meaningft1l time a11d in a inea11ingft1l manner'' Allathews v. E'ldridge 424 U.S. 319, 

333, 96 S. Ct. 893, 47 L. Ed. 2d 215 (1976). Taxpayers did not receive a 11earing 

before the Director, ai1d because appeal from tl1e AHC goes directly t.o tl1is 

Supreme Court by section 621.145, there is no heari11g nor review i11 a circuit 

court. There is no opportt1nity to be heard on a 1natter of taxation, which as set ot1t 

herein, is a partict11a1·ly sensitive citizen interaction with gove111ment power. 

Courts have ''repeated the n1le that tax stah1tes are to be strictly co11strt1ed 

against tl1e tax at1thority and ii1 favor of the taxpayer. State ex 1·el. River Corp. v. 

State Tax Commission, 492 S.W.2d at 824; I11 re Kansas City Star Co., 142 S.W.2d 

at 1039. 'F. Bt1rkhart Mfg. Co. v. Coale, 139 S.W.2d at 503; Artopho11e Corp. v. 

Coale, 133 S.W.2d at 347. The policy behind this n1le is t.l1at a tax cannot be 

imposed t1nless enacted and levied by tl1e legislatl1re and the courts sl1ol1ld find a 

tax only when the inte11t to levy is clea.rly expressed.'' Goldberg v . ._~'late Tax 

Com'n, 639 S.W.2d 796, 809 (Mo., 1982). 

Tl1ere is a clear sta.tt1tory structure for admi11istrative law which is focused and 

centered upo11 a 11eari11g, at wl1ich dispt1tes are foct1sed by' and befo1·e 

knowledgeable in the field at isst1e, and. appeal the cot1rts is available aftenNards. 

' 

1 c. 
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Withol1t a l1ea1·i11g, there is no str11ct11re, and s11ch a system witl1out hearing is 

constit11tionally infirm. Sectio11 536.063(3) RSMo provides that ''Reasonable 

opport11nity sl1all be give11 for the p1·eparation and p1·esentation of' evide11ce bearing 

on any issue raised." Section 536.070(2) RSMo provides that ''In any co11tested 

case, eacl1 party sl1all J1ave the right_to call and exarr1ine witnesses, to introduce 

exhibits .. " Section 536.080.1 RSMo provides that ''eacl1 party shall be entitled to 

present oral arg111nents or wi·itten brief"s at or after the 11earing." 

Taxpayers o.re treated differently in tl1eir AHC procedure by Cl1apte1· 621 

than all others. Taxpayers are ''entitled'' to a 11ea1·ing. For Accountants, architects, 

barbers, cosmetologists, chiropractors, de11tists, emba]1ne1·s, n111·ses, pl1annacists, 

realtors, veteri11aria.ns, liquor salesmen, ii1sl1red' s, and private investigat.ors, 

among otl1ers, section 621.045.1 RSMo provides that the AfIC ''shall conduct 

11earings and make findings of' facts and concl11sio11s of lavv in those cases'' 

involving 11ce11ses. It does 11ot say these licensees are ''entitled'' to a hearing as in 

621.050.l RSMo. In fact, subsection 4 if the licensee provisions of'621.045 

provides that ''not\vithstanding any othe1· prov·ision of t.l1is section to tl1e contrary 

... in order to encol1rage settlement of displ1tes ... the age11cy sl1all ... (1) provide 

the licensee witl1 ... the a.gency's initial settlement offer, 01· file a contested case 

against the licensee'' and also (3) ... advise tl1e licensee that tl1e licensee n1ay ... 

submit (to the AHC) ... for determination that the facts agreed to by tl1e parties." 

• 

1,.., 
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So, i11 cases that are i1ot about taxes (st1ch as barbers and cl1iropractors), the 

legislatt1re has clearly stated a bias toward settlement and non adverse proceedings, 

and in fact, has placed the burden of c1·eating a contested case on the agency, not 

on the applicant. Sectio11 536.010.4 provides ''(4) 'Contested case' mea.ns a 

proceeding before an agency in 'vl1ich legal rights, dt1ties or privileges of specific 

parties are reql1ired by laV1r to be determi11ed after hea.ring." Tht1s in a taxatio11 

case, because the taxpayer is ''entitled to a heru·i11g'', his case is a ''contested case'' 

t1pon f1ling in the AHC. Bt1t for everyone else, barbers, nt1rses, inst1red's and such, 

the onus is on the agency that is licensi11g the1n, to institute the ''contested case.' 

• 

Section 536.073.3 allo,vs the AHC to establish 1i.1les for s111111narj decision, 

and given tl1e above legislative strt1ctt1re betwee11621.050 and 621.045, it seems 

inescapable tha.t tl1e AHC, in attempting to write tl1e rules 11nder 536.073.3, will 

experience a co11flict. ''Where two statutory provisions cove1·ing the same subject 

matter are unan1bigt1ot1s standing separately bt1t a1·e i11 conflict when exa1nined 

together, a 1·eviewing cot1rt mt1st atte1npt to 11armonize them and give them both 

eflect." Soilth Metro. v. City of.Lee's' 1._\lu111n1it, 278 S.W.3d 659, 666 (Mo., 2009). 

Sectio11 621.050.1 is a special law in that it only concer11s taxa.tion cases, whereas 

536.073.3 is the general law applicab]e to any admi11istrative proced11re. As stated 

in Sn1ith v. Mis','Souri Local Governnient E'1np., 235 S.W.3d 578, 581 (Mo. App., 

18 
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2007), ''If two statutes appear to conflict, we attempt to reconcile tl1e language to 

give effect to both." }.J.axYi;ell v. Daviess (:aunty, 190 S.W.3d 606, 611 (Mo. 

App.2006). If tl1e conflict is irreconcilable, ''tl1e general statute must yield to tl1e 

st.atute t.hat is more specific." (~:ity (?!, (J'linton v. 1erra l:;ou11dation, Inc., 139 

S.W.3d 186, 189 (Mo'' .App.2004)." 

The pa1·an1ete1·s of l1ow to har1nonize statutes i11 co11flict we1·e well set out 

over a 11undred years ago in State v. A111ick, 152 S.W. 591, 247 Mo. 271 (Mo., 

1912), which is still good a11d relevant law today. The court observed at page 596, 

tl1at ''If these two statutes are consistent and. Carl stand t.ogether, tl1en it is the duty 

• 

of the co11rt to harmonize rather than to h11nt for conflict of stat1ttory provisions in 

pari materia .. In discussing tl1is canon of statutoryr constructio11, the Supreme Court 

of the U11ited States, ii1 the case of Frost v. Wenie, 157 U.S. 58, 15 Sup. Ct. 537, 

39 L. Ed. 614, 11sed this language: 'It is well settled tl1at. repeals by implicat.ion are 

not to be favored. And where two statt1tes cover, in whole or i11 part, tl1e same 

1natter, and are not absolutely in·econcilable, tl1e dt1ty of the cotui no pt1rpose to 

repeal being clearly expressed or indicated is, if possible, to give effect to both. 

In other words, it 1nust not be supposed that the Legislature inte11ded by a later 

stah1te to repeal a prio1· 011e on tl1e san1e s11bject, t1nless tl1e last stah1te is so broad 

in its terms and so clear and explicit. in its words as to show that it was intended to 

cover the wl1ole subject, and therefore to displace the prior statute.''' 

19 
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''1'his is tn1e where tl1e acts relating to the same subject were passed at 

different dates, separated by long or short intervals, at the same session or on the 

same day. Sutherland, Stat. Construction, § 283. And 'A statute must be construed 

with reference to the syste1n of which it forms a part." Both 621.050 and 536.073 

concern administra.tive proced11re. Chapter 536 is generic proced11re \vhile 621 is 

specific to tax cases. ''Where tl1ere are two acts and tl1e provisions of one apply 

specially to a partic11lar st1bject, which clearly includes the matter in qt1estion, and 

the other general in its terms, and such that if standing alone it wo11ld incl11de the 

same matter, and thus conflict with eacl1 other, then the former act must be taken as 

constituting an exception to tl1e latter or general act, and not a repeal ot~ the fonner, 

and especially is tl1is trt1e when such general and special acts are cotemporaneous. 

A1nick page 597. Thus 621. 050 .1 in11st control, 11earings must be 11eld, and no 

su1nmary decisions may isst1e in tax cases. 

''The rules are well recognized. In general, tl1ey are: the pri1nary endeavor is 

to ascertain a11d apply the intent of the legislature in e11acti11g tl1e statute, generally 

following the words of' the statute, co11sidered in thei1· ordinary ai1d co111mon 

meaning, 11nless an absurd or tmreasonable result wo11ld follow; if more is needed, 

a taxing stat11te sl1ou]d be strictly co11stn1ed against the taxing a11tl1ority, \vl1ere a 

different intent does not appear; but tJ1e doctri11e of st.rict consn:11ction is i1ot to be 

20 
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pl1shed so far as to defeat the real legislative pl1rpose by 1nere construction.'' 

Mesker Bros. Indz,tstries, Inc. v. Leachman, 529 S.W.2d 153, 156 (Mo., 1975) 

The legislative purpose of these laws concerning tl1e Administrative HE G 

Commission, is to 11rovide fo1· l1earings, ii1 partic11lar in 621. 050 .1 to require a 

hearing for tax cases. 

Anotl1er way to approach this is that no statute provides for su1n1nary 

decision at tl1e AHC, only a regulation, I CSR 15-3.446(6). Bl1t where the 

regt1lation is in conflict with tl1e stah1te, as it is 11ere with 621.050 .1, tl1e regulation 

must fail. ''Erroneo11s regulations are a n11Jlity, 10 J. Mertens, Law of Federal 

Inco1ne Taxation§ 60.16 (19'76), as regulations may be promulgated 011Jy to the 

extent of and withi11 tl1e delegated a11tl1ority of the stat11te involved. State ex rel. 

River Corporation v. State Tax Co1n1nission, 492 S.W.2d 821, 825 (Mo.1973), 

overrt1led on otl1er grounds, International TI·avel Advisors, Inc. ,.1• State T'ax 

Com1nissio11, 567 S.W.2d 650 (Mo. ba11c 1978). 1Jnder traditionaljt1dicial 

concepts, one vvho l1as relied on an invalid rule is in substantially tl1e sa1ne positio11 

as one who has relied 011 an t111constitt1tio11al statute or an erro11eous opinion of 

cou11sel. F. Cooper, State Administrative Law 267-270 (1965)." Bartlett & Co. 

Grain v. Director qf I<-eve11tte, 649 S.W.2d 220, 224 (Mo., 1983). 

''The well-established rt1le is tl1at regulations may be promulgated only to 

the extent of and within the delegated at1thority of the statute involved. Bartlett and 

21 
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Co. Grain v. Director ot'Reve11ue, 649 S.W.2d 220, 224 (Mo.1983); State ex rel. 

River Corp. v. State Tax Commission, 492 S.W.2d 821, 825 (Mo.1973), over1·L1led 

on other grounds, International T1·avel Advisors, Inc. v. State 'fax Commission, 

567 S.W.2d 650 (Mo. bane 1978). Vv7l1e11 tl1ere is a direct co11flict or inconsistency 

betwee11 a statt1te and a regt1lation, tl1e statute wl1ich represe11ts the tn1e legisla.tive 

intent must necessarily prevail. Therefore, to the extent tl1at 4 CSR 110-2.110 

forbids an am1ot1nce1nent of' limitatio11 of practice even when the dentist gives 

notice that 11e is i1ot licensed, it is a i111llity." Parmley v. Mi5·.s'oitri Dental Bd., 719 

S.W.2d 745, 755 (Mo., 1986). And similarly, to the extent that 1 CSR 15-

3 .446(6) prevents a hea.ring in a tax appeal in the AHC, it too is a nullity. 

''Regt.1lations ma.y be promt11gated only to tl1e extent of and witl1i11 tl1e 

delegated a11tl1ority of tl1e statute involved. If the Reg11latio11 involved l1ere is ii1 

conflict with t11e sense and meaning of the statute, § 143. 040, it is, to that extent, 

invalid." ,"Jtate ex rel. Rive1·, C~o1por·ation v. State Tax C:'on2111i.s·.5'ion, 492 S.W.2d 

821, 824 (Mo.1973), overn1led on otl1er grounds. Beca11se the AHC s111nmary 

decision regt.llation conflicts with the sense and the 111eani11g of the statute that 

reqt1ires tax heari11gs of' 621. 050 .1, ru1d tl1us the 1·egt1latio11 is invalid. 

The entire system of administrati\1e review encompassed by cl1apter 536 

1nust also accommodate the special hearing reqt1ireme11ts of 621.050.l. ''In the 

case ofHu1nplrries v. Davis, 100 I11d. loc. cit. 284, 50 Aln. Rep. 788, the Supreme 

22 
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Cot1rt of' Indiana, speaking thro11gh Elliot, J., said: ''A statl1te is not to be construed 

as if it stood solitary and alone, co1nplete and perfect i11 itself, and isolated from all 

other laws. It is not to be expected that a statt1te whicl1 takes its place in a general 

system of'jurisprudence shall be so perfect as to require no st1ppo1t from the rules 

and statutes of the syste1n ot' whicl1 it becomes a part, or so clear in all its ter1ns as 

to ft1rnisl1 in itself all the ligl1t needed for its const1·uction. '' State v. A111ick, 15 2 

S.W. 591, 596, 247 Mo. 271 (Mo., 1912). 

Because we are reqt1ired to 11annonize conflicting statt1tes, a logical and 

quite easy construction is available, to wit: allow for s11m1nary decisions in lice11se 

cases bl1t i1ot in tax cases. There, all fixed. But tl1is is not what tl1e AHC did, and 

this is definitely not 11ow tl1e AHC is r1111ni11g the railroad these days. 1"he ARC is 

incorrectly allowing the Taxman, tl1e Director, to ru11 rol1gl1shod over taxpaying 

citizens. Tl1e Decision states that it went against appellants beca11se tl1ey ''tail to 

assert'' (R. 298). While 621.050 does place tl1e b1rrden of proof on taxpayers, it 

also provides tl1e e11title1nent to a hearing at which to present the proof'. How can 

the judge bemoan the fail11re to assert when he did not allo\¥ a forum, that is a 

hearing, at which to assert? 

Nothing in tl1e history of our nation is more se11sitive tha11 taxation. It 

pri1ned tl1e p11mp of the very creation of our cot1ntry, th1·ough tl1e eloqt1ent plea of 

No taxation witho11t Representation as set ot1t by the America11 Colonies in tl1eir 

' 
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''1768 Petition, Me1norial, and Remonstra11ce'' (in tho11gl1t), to the Boston Tea 

Party (i11 actio11) and the Boston Massacre (in ho1Tor). Some wo11ld argi1e that the 

passage of the first federal i11come tax, to pay for tl1e civil war, was as important an 

act as tl1e civil war, to our c111·rent circ11mstances of' govern1nent. No one risks 

death over their barber, b11t Patrick Henry's Give me Liberty or Give ine death was 

inspired by taxation witl1out represe11tatio11. And the wl1iskey rebellion p11t down 

by George vVashi11gton, was created by the need of' taxa.tion to pay tor the 

revol11tionary war and helped to create 0111· system of political parties. 

I11 short, taxes are different, more important, more visceral, more emotional 

in their connection between tl1e governed and its citize11s. Isn't it a11y \vonder that 

the legislat11re, represe11ting the rigl1ts of the people, demand that tax disp11tes 

receive a 11eari11g, wl1ile the barbers a.nd cl1iropractors can work out their license 

disputes ad1ninist1·atively? 

Tl1e Decisio11 clea1·ly states that the 11earing officer is proceeding 11nder 

Regulation ] CSR 15-3 .446( 6) (R. 300). Tl1is regu1atio11 is in conflict with tl1e 

statute 0±'621.050.1 RSMo and thtts is void, and of110 e±lect. Since the Decision 

is based on a void regi1lation, the decision ml1st also be void perforce. 

Section 621.050.2 RSMo. provides tl1at ''the burden of proof shall be on the 

taxpayer."How can any taxpayer meet the burden placed t1pon tl1e1n by 621.050.1 

RSMo withol1t a hearing? If there is no 11eari11g, tl1ere is no opportt1nity to be 

24 
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11eard, no due process. Section 621.050.2 RSMo states tl1at ''the procedures 

applicable to the processing of Sllch hearings sl1all be those established by chapter 

536'', as does section 621.135 RSMo. Section 536.010(4) RSMo provides that 

''contested case mea11s a p1·oceeding before a11 agency in w·hich legal rigl1ts .. are 

i·equired by law to be determined after 11earing." Since 62 l .050.1 RSMo req11ires a 

hearing, this is a 'contested case'' by defi11itio11. 

Section 536.063(3) RSMo provides tl1at ''Reasonable opportl1nity shall be 

given for the preparation and presenta.tion of evidence bearing on any isstte raised.'' 

Section 536.070(2) RSMo provides that ''In any contested case, each party shall 

have the right to call and examine witnesses, to introduce ex11ibits .. '' How cm1 the 

taxpayers ''call and examine'' wit11esses if tl1ere is no 11earing? Taxpaye1·s l1ave the 

rigl1t to do so. Section 621.189 RSMo provides that ''Final decisions of the 

administrative hearing commission in cases arising pt1rst1ant to tl1e provisions of' 

section 621.050 shall be subject to review ... tiled in the cotut of appeals in the 

district in which !he hearing .. is held.'' It does not say tl1e district in which the 

decision was n1ade. As s11ch, jurisdiction of the appellate court is based on ''tl1e 

hearing'', and beca11se all decisions ''sl1all be sub_ject to review'', tl1en t11ere can be 

no tax case decision fro1n tl1e AHC witl1out a hearing. 

Section 536.080.l RSMo provides that ''In contested cases each party shall 

be entitled to present oral argu1nents or written briefs at or after tl1e 11ea.ri11g which 

' 
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sl1all be read by each official of the agency wl10 renders or joins in rendering the 

final decision." Taxpayers were not allowed to present oral argt1me11ts or briefs 

because there was no hearing. In fact, the Decision rails against taxpayers (r ) that 

they ''mal(e no atte1npt to s how any such ... credit'' and t.hat ''they fail to assert 

what that definition is.'' Appellants were fully prepared to assert such facts at tl1e 

hearing,. They were prepared to call an expert witness such as Heather McCreery 

to testify as to these terms in federa] and state law co11cerning t.he 1nat.ters at isst1e 

in Argu1nent III of this brief, and taxpayers were prepared to cross examine 

\vitnesses of' the state such as I\1aria Sanders as to their understandi11g of these 

sa1ne issues of Argument III, however taxpayers could i1ot st1bpoena witnesses to 

a nothing tl1at didn't 11appen no time no place; that is wha.t a l1earing is for, to set 

the date and time so taxpayers can st1bpoena tl1eir wit11esses to appear (536.077) 

and give testimony, and cross examine (536.070); 

Sectio11 536.077 RSMo provides tl1at for taxpayer st1bpoenas, the ''date shall 

be filled in by such party before service.'' If there is no hearing, there is no date, 

thus if there is no date, there can be no st1bpoena., and tht1s taxpayers a1·e deprived 

of their section 536.070(2) ''1·ight to call and exa1nine witnesses, to introdt1ce 

exhibits, to cross-examine opposing witnesses ... a11d to rebut the evidence against 

11im or her''. Taxpayers cannot st1bpoena a witness to a motion attachment. The 

state can command its employees to sign affidavits, bttt taxpayers have no st1ch 

• 
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at1thority. Their only autl1ority to com1nand testi1nony of~ a witness is through a 

subpoena, whicl1 is why the law req11ires a hearing. 

If taxpayers receive the hearing to which they are ''entitled'' by 621.050 so 

tl1at tl1ey exercise the ''rights'' of 536.070, tl1ey will explain in great detail exactly 

wha.t tl1e federal tax meanings are of ''annuity'' and ''social sect1rity disability 

inco1ne," and what the state meaning should be. Taxpayers can make a record, at 

a hearing, with a transcript. 

As presented in Argument III of this brief, P11rsuant to section 143. 091 

RSMo, the term ''annuity'' is ''tised'' in section 143.124 RSMo and the term 

''Social Security Disability bene±1ts'' as ''income'' is ''used'' in section 143 .125. l 

RSMo. Acco1·ding to section 143.091, once they are ''11sed in sections 143.011 to 

14 3. 996 '' (and tl1ey are so used becatise 14 3 .124 ai1d 14 3 .12 5 .1 are each found i11 

sections 143.011 to 143.996), then they ''shall have the same mearting'' as in 

federal tax law. These are t1ndeniable, 11ncontroverted facts of which the 

commission can take judicial notice as statutes. But the com1nission ca.nnot refuse 

a hearing at which taxpayers would present their ''evidence'' and then berate the 

taxpayers for no evidence. A hearing is the linchpin of' the enti1·e system, it is the 

only na1ne given to tl1e AHC, without a hearing, the appellate courts have no 

record to review, if taxpayers are forced to appeal the current decision there is no 

' 
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record. Motions to not prodt1ce a record, only a hearing does that. Motio11s are 

only applicable upon an agreed record. That is not 11ere. 

Section 621.050.2 RSMo p1·ovides ''The adininistrative hearing co1nmission 

shall maintain a transcript ot' all testimony and proceedings in hearings governed 

by this section." Of even greater importance as to a right lost by the failt1re to 

conduct a 11earing, is that appella11ts were not t.l1erefore able, in the same way to 

address the issue of presenting evidence of wl1at a federal meaning is, is the 

existence or not, and the extent of its terms, of a stipt1lation of cot1nsel discussed in 

Argument II. Appellants were deprived of all of the safeguards set out above in 

not being able to cross examine Maria Sanders and Heather McCreery as to their 

participation, t1nderstanding and agreeme11t tl1at they agreed that appellants were, 

in law and in fact, entitled to a property tax credit. 

Sectio11 621.189 provides tl1at ''The party seeki11g review shall be 

responsible for the filing of the transcript.'' Since there must be a transcript, there 

must be a hearing. Section 536.130(3) RSMo provides that tl1e record on appeal 

''sl1all consist of' ... a complete n·anscript.'' That logically follows section 

536.063(1) RSMo that in a contested case ''the party institl1ting the proceeding 

seeks such action as by la\¥ can be taken by the agency only after opportunity for 

hearing, or seeks a hearing for the purpose of obtaining a decision reviewable upon 

the record of the proceedings and evidence at st1cl1 l1earing.'' 

• 
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Section 621.135 RSMo provides ''The provisions of chapter 536, a11d any 

amend1ner1ts thereto, except those provisio11s or ainendments whicl1 are in conflict 

with sections 621. 015 to 621.198, and any civil ru]e hereafter adopted which 

supersedes an applicable provisio11 of chapter 536, shall apply to and govern the 

proceedings of the administrative hearing com1nission and the rights and d11ties of 

the parties involved." Since the statue emphasizes ''except tl1ose provisions 

.. which are in conflict'' with cl1apter 621, and since 536.073.3 allowing Sl1m1nary 

decisions, being an applicable provision of chapter 536 bt1t also being ''in conflict'' 

\vith 621.050, then those provisio11s of 536.073.3 which allow the AHC to ''adopt 

n1les providing for ... su1nmary decisions, by force of 621.13 5, shall NOT apply 

to nor govern the ~ARC proceedings. The Regl1lation 1 CSR 15-3.446(6), being 

wl1olly dependent on 536.073.3, is thus invalid. There can be no summary 

decisions in tax cases because to do so wol1ld co11flict with 621.050.1. 

This interpretation is not only clear, and black and wl1ite as can be, but it is 

entirely consistent with all other statutory constructions presented in this brief, 

such as that tax laws are strictly co11strued agai11st tl1e state, laws in co11flict 1nust 

be harmonized to give mea11ing to botl1, and that special laws (stich as taxation) 

shall be preferred over genera] laws (s11cl1 as administrative procedure). 

It is important to note a distinction betvveen the words ''decision'' a11d 

''j11dgment'' as used in 1 CSR 15-3.446(6), the AA.RC rule that allows s11m1nary 

' 
' 
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''Decision'' and the administrative procedure statute 536.073.3 that allows tl1e AHC 

to establish rules for summary ''j11dgment. '' The distinctio11 is not happenstance, 

and it is conclusive that l CSR 15-3.446(6) is void as it is in conflict. Tl1is 

Missouri Supreme Court held i11 State Tax Coni 'n v. Ad111inistrative Hearing 

Co111 1n, 641 S.W.2d 69 (Mo., 1982) at page 75, tl1at ''The declaratory j11dgment is a 

judicial remedy'' such that ''By purporting to give the Ad1ninistrative Hearing 

Co1nmission the power to render declaratory judgments regarding the validity of 

agency n1les, the legislature has attempted to elevate the Administrative Hearing 

Commission to the status of a court.'' To parse the 11se of the word ''judgn1ent'' in 

536.073.3 ii1 light of S"tate Tax Commission v. AHC, we must ask, is a Su1nma1·y 

Judgme11t akin to a declaratory judgme11t, such that it is an atte1npt ''to elevate tl1e 

Administrative Hearing Commission to the statt1s of a cot1rt?'' 

It is clear that not even tl1e AfIC believes it can constitt1tionally enter 

judgments. That is wl1y it uses the ''decision'' word .. As shown above, su1nmary 

judgment of Rule 7 4. 04 is dependent upon efficient discovery. Where tl1e movant 

is the respondent, this is t11e distinction between a motion to dismiss, whicl1 is 

based on pleadings, and a st1mmary judgment, which is based on ''tl1at the non­

movant, after an adequate period of discovery, has not been able to produce, and 

will not be able to prodt1ce, evidence st1tl1cient to allow the t1·ier ot' fact to find the 

existence of any one of' the clai1nant's elements'' 11'T page 381. Beca11se it lacks 

30 
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the capability for ''adequate discovery'' in that it must rely on a circuit judge for 

enforcerr1ent, the AHC should not attempt st11nmary jt1dgments, not even by 

changing their name to ''summary decision.'' For this reason, even though 1 CSR 

15-3.446(6) directly cites 536.073.3 as at1thority, by cha11ging '"judg1nent'' to 

''decision'' , tl1e rule is i11 conflict with its own at1tl1orizing statute, a11d, ''Wl1en 

there is a direct conflict or inconsistency between a statt1te and a regulation, the 

statute which represents the tr11e legislative intent must necessarily prevail.'' 

Parr11ley v. Mi~·souri De1ital Bd., 719 S.W.2d 745, 755 (Mo., 1986). 

''Tl1e legislature '1l1as 110 autl1ority to create any otl1er tribunal and invest it 

• 

withj11dicial power," State ex rel. Haughey v. Ryan, 182 Mo. 349, 355, 81 S.W. 

435, 436 (1904), and cannot tu1n an administrative agency i11to a court by granting 

it power that has bee11 constitutionally reserved to the j11diciary ....... We are 

co1npelled to hold that to the extent these stah1tes purport to authorize the 

Administrative Hearing Com1nission to render declaratory _judgments, they 

contravene tl1e Missouri Constitution." State Tax Commission v. AH(: page 76. 

The ABC, by directly violating the mandate of 621.050 .1 RSMo that taxpayers are 

entitled to a hearing , thus not only violates the constitutional right to due process, 

bl1t violates tl1e constitutional doctrine of separation of powers. As this Supreme 

Cot1rt pointed out in State Tax (~ommission v. AHC, at page 77, ''Yet '[i]t is 
• 

emphatically tl1e province and duty of the jt1dicial departme11t to say wl1at tl1e law 

31 
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is.' Marbury v. Madison, 1 Cranch (5 U.S.) 137, 177, 20 L. Ed. 60 (1803). The 

doctrine of separation of powers, which the people uneqt1ivocally e1nbraced in 

adopting Article II, § 1 of· t.he Missouri Constitution, would be reduced to a mere 

sl1ibboleth were this attempted grant of power sustained." 

St1m111ary Judgment is not a favored re1nedy. In fact, ''From its inception, 

st1ch a procedure has been regarded as ''an extreme and drastic re1nedy and great 

care should be exercised in utilizing the procedt1re." Cooper v. Finke, 376 S.W.2d 

225, 229 (Mo.1964). Skepticism contint1es to this day. Ross v. AT & T Comm. 

Co., 836 S.W.2d 952, 954 (Mo.App.1992). At the foundation of this skepticism has 

been the st1spicion that the procedure ''borders on denial of due process in that it 

denies tl1e opposing party his day in court.'' Olson v. Auto Owners Ins. Co., 700 

S.W.2d 882, 884(Mo.App.1985). Accord Miller v. U11ited Security Ins. Co., 496 

S.W.2d 871, 875 (Mo.App.1973); Kroger Co. v. Roy Crosby Co., 393 S.W.2d 843, 

844 (Mo.App.1965)." ITT' page 377. 

II. Stipulation is Res Judicata and Genuine Issue of Material Fact 

The Administrative Hearing Commission erred in dismissing appellants case 

by Summary Decision without hearing, because a previous agreement 

between the parties that taxpayers were entitled to a property tax refund 

32 
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credit, was res Judicata, and when alleged as fact by taxpayers, at the least, 

constituted a genuine dispute of material fact to as to prevent summa1-y 

judgment against them 

Tl1e AHC Decision erred wl1en it refused to enforce the stip11lation of' 

counsel between appella11ts a11d respondent that appellant wa.s disabled and entitled 

to a property tax credit. The Director is clearly and specifically a11tl1orized by 

section 143.986.1 RSMo to ''enter into an agreement with any person relating to 

tl1e liability of such person in respect to the tax imposed by section 143.011 to 

143.996 for any taxable period." The next subsection 2provides ''Any s11cl1 

agreement shall be final and conclusive and ... (1) the case shall not ·be reopened as 

to matters agreed 11pon. '' The stip11lation whicl1 the director concedes by letter (R. 

61-2) and the conduct of granting the refu11d (R. 247) is conclusive. The Director 

should not have ''reope11ed'' years 2010 and 2011 after entering into tl1e agreement 

that taxpayers were entitled to the tax credit. This agreement operated as res 

Judicata for tax years 2010 and 2011 and as collateral estoppel for tax years 2012 

and 2013, such that respondent could not deny taxpayers the credit. Ftrrther, of 

greater i1nport, because appellants alleged as fact an agreement that taxpayers were 

entitled to a property tax credit (R. 145), ev·en if respondent denies the agreement, 

it constitutes a genuine issue of' 1naterial fact such as must defeat entry of' sum1nary 

decision against taxpayers. 

• 

• 
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This allegation of stipulatio11 is not argument from attorneys, but because the 

agree1nent is made in person by the attorneys, it is , in fact, an allegation of fact. It 

was so stated as fact in the affidavit in tl1e pleadings. (R. 145) There are 

admissions ot' respondent in the record that st1pport the claim of stipulation as 

genuine. (R. 246). The hearing officer erred in ignoring this cn1cial information by 

rejecting it in the Decision as a pliilosophical n1atter or legal point of argt1ment. 

The allegation of stipulation is neither. It is a stateme11t of tact. It must be 

considered on that level. 

''The burden on a summary judgment inovant is to show a right to judginent 

flowing from facts about which there is no gent1ine dispute. Su1n1nary jt1dgment 

tests si1nply for the existence, not the extent, of these genuine disputes. Therefore, 

where tl1e trial cotlrt, in order to grant summary judg1nent, must overlook material 

in the record that raises a genui11e dispt1te as to the facts underlying tl1e movant1s 

right to judgment, summary jt1dgment is not proper." ITT Con1111ercial Finance 

Corp. v. Mid-A1nerica Marine Supply Corp., 854 S.W.2d 371, 378 (Mo., 1993). 

The trial collrt in this instance, the hea.ring otiicer, overlooked the tacts of the 

stipulation alleged by appellant (R. 4) and recognized by respondent (R. 246). 

''Tl1e adage that the record is viewed ''in the ligl1t most favorable to tl1e non­

movant'' means that the movant bears t11e burden of establishing a right to 

judgment as a matter of law on the record as submitted; any evidence in the record 
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that presents a genuine dispute as to the material tacts defeats the movant's pri1na 

facie showing.'' ITT page 382. Is there ANY evidence in the record that presents a 

genuine dispute? Yes, the allegation of a. stipulation in the pleadings (R. 2 )and ii1 

the Affidavit of appellant (R.63 ) 'fhis a.lone must defeat summary decision. 

''Similarly, the rule that tl1e non-movant is 'given the benefit of all 

reasonable inferences' means that if the 1novant requires an inference to establish 

11is right to jl1dgment as a 1natter of law, and the evidence reasonably supports any 

inference other tl1an (or in addition to) the 1nova11t's inference, a gen11ine dispute 

exists and tl1e movant's prima facie showing fails." JJ'T page 382 The 1novant 

• 

does require a.n inference, to vvit, that there was no agreement or stipulation. If tl1e 

parties agreed i11 20 I 0 and 2011 that they would settle a disputed administrative 

case pending before the Director by determining that the appe]lants were, in law 

and in fact, eligible for the property tax credit and should receive a refund, and 

tl1en the appellants did in fact, receive a refund that 11ad been denied, tl1at vvould be 

mate1·ial. To defeat a Sl11nmary motion, the non-movant need not pro,re this 

allegation. It's mere existe11ce defeats any inference which the Director requires, 

such as the inference that there was no agreement. 

Appella11ts are the petitioners at the AHC. As such, tl1ere is an additional 

consideration not to grant st1mmary decision against the1n. ''To dis1niss for fail11re 

35 
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to state a claim (or to review a dismissal on that basis), the cou1i mt1st test the 

adeqt1acy of the allegations of the petitio11. It mt1st assume that all facts alleged by 

the petition are true and grant the plaintiff all reasonable inferences from those 

facts. If those facts and inferences meet the elements of a recognized cause of 

action (or a cat1se of action that might be adopted by tl1e court), then the case 

cannot be dismissed." Thruston v. Jejfers·on City School Dist., 95 S.W.3d 131, 133 

(Mo. App., 2003). 

''h1 our review of a trial cot1rt's grant of a motion to dismiss, we conside1· 

whether the facts as pleaded and any reasonable inferences drawn therefro1n state 

any ground for relief. Geo1·ge v. B1~ewer, 62 S.W.3d 106, 108-09 (Mo.App.2001). 

If the facts and inferences meet the ele1nents of a recognized cat1se of ac.tion, 

including a cause of action that may be adopted by the court, then the case cannot 

be dismissed. Thruston v. Jefferson City School Dist., 95 S.W.3d 131, 133 

(Mo.App.2003)." Meekins v. St. ,John's Regional Health, 149 S.W.3d 525, 529 

(Mo. App., 2004). 

Of great illustration is Beck v. Patton, 309 S.W. 3d 436 (Mo. App W.D. 

2010), wl1ere two lawyers disagreed. '' Beck asserts, and Patton denies, tl1at the 

attorneys had a part11ersl1ip in whicl1 they agreed to split all fees from cases ... In 

short, the nature, scope, and validity of' the partnership or fee-splitting agreement 

between the parties, if any existed, is left entirely l1nsettled.'' Beck 308. Herein, 

' 
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appellants assert (R. 63, 56-7) and respondent denies (R. 92), that the attorneys 

11ad an agreement which appellants call a ''stipulation of counsel'', tl1at because 

taxpayers wife was disabled as a teacher, that even tl1ough they did not have a 

federal form 1099, they were in fact, and in law, entitled to a property tax refund 

credit. (R. 145) 

In support of this, taxpayers Sl1bmitted a letter they received from the 

director's attor11ey, confirming this agree1nent (R 145, 61-2) and admissio11s of 

auditors who also agreed and facilitated the agreements (R. 242-7 ), while 

respondent submitted records of phone calls between taxpayer, a lawyer, and DOR 

lawyers Heather McCreery Maria Sanders, Trevor Bossert and Jan Pritchard (R. 97 

page 7 of response to motion for su1n1nary judgment). In Beck, ''There are 

allegations and docl1ments, including email exchanges, pictures, and 

advertisements, in the record which, when viewed in the light most favorable to 

Beck, indicate ... a .. partnership, ... However, the extent of this relationsl1ip, 

incll1ding any agreement as to the division of fees is simply unascertainable from 

the record as it currently stands.'' 

The Hearing officer in this case boiled all this down to that appellants ''want 

to bind tl1e Director to something one of the Department's employees said'' (R. 

301). But this decision approaches from the wrong direction. It is irrelevant what 

appellants can prove or want. The qtlestion is whether or not it is possible tl1at 

' 
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there was a stipulation of' counsel, i1ot whether i11 fact there was one. In Beck at 

Page 442, ''There is nothing in tl1e record before this Cot11i wl1icl1 settles the issue 

of Beck's or Patton's entitlement to the interpleaded funds in anything approaching 

a conclusive way. Wl1etl1er or 11o·t Beck and Patton 11ad an enforceable fee-splitting 

agree1nent with regard to the Poppe attorney's fee remai11s a disputed question of 

fact.'' 

The Beck decision holds that taxpayers need not prove anything, but that, 

merely by alleging the agreement, as taxpayers did in their affidavit i11 st1pport of 

their Motion to Dismiss and in their ~Answer Opposing tl1e Directors Motion, in 

determining said Director's Motion for St1mmary Judgment, ''We accord the non-

movant the benefit of all reasonable inferences fro1n the record.'' Id. St1mmary 

judgment will only be 11pheld on appeal if: (1) there is no genuine dispute of 

1naterial fact, and (2) the movant is entitled to judgment as a matter of' law. Brock 

v. BlackwlJOd, 143 S.W.3d 47, 61 (Mo. App. W.D.2004); see also Rule 74.04(c) 

Beck p. 239. 

It is irrelevant, at the stage of s11mmary decision, whether or not taxpayers' 

attorney and the attorney for the Director, agreed that taxpayers were entitled to the 

refund. The question for t.his stage is, is the allegation of a stipulation of co11nsel a 

genuine issue of' inaterial fact? We inay avail ourselves of the analysis of the Beck 

co11rt. The stipt1lation is an iss11e, becat1se the director denies it. It is material, 

' 
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because, it' true, it completely decides the case in the nature of settlement. It is 

genuine, because there is a letter stating the agreement, signed by the director's 

lawyer, written on the Director's counsel's letterhead, becat1se auditors also 

discussed it, and because the Directo1· acknowledges that phone calls, in which 

such a stipulation could have been made, did exist and are doct1mented in 

department records. Snnply pt1t, as the court in Beck fot1nd at p. 440, ''then it is a 

genuine isst1e of material fact ... As this genuine issue ot' material fact exists in the 

present state of the record and carries with it legally probative force as to the just 

and proper release of the interpleaded ft1nds, the trial court erred in granting 

sum1nar)' judgment i11 favor of'Patton." Beck page 441. The AHC erred in 

granting st1m1nary jt1dg1nent for the Director ii1 tl1e same way. 

Also of note is that in this administrative proceeding, the discovery is not 

provided as completely as in circuit court. Appellants were forced to make 

nt11nerous motions to enforce discovery, all ft1tile because ignored by the AHC, 

throt1ghout 2015, which are evident in tl1e record (R. 67, 149, 198, 212 ). 

Appella11ts sought records specifically during the period of'2009 to 2012, wl1en 

tl1ey allege the stipulations were made. Tl1e Director provided only records after 

2013, a time period in which appellant's agree that the worm had turned at the 

general counsel's office and no agree1nents were then forthcoming. As such, 

material fro1n 2013 is irrelevant. Material from 2010 to 2012 is vital. At tl1e AHC, 

39 

' 



E
lectronically F

iled - S
U

P
R

E
M

E
 C

O
U

R
T

 O
F

 M
IS

S
O

U
R

I - June 17, 2016 - 02:04 P
M

• 

the Director simply stonewalled. This would never have been allowed in a circt1it 

court. A jt1dge would hear the issue and grant or deny the discovery throt1gh R11le 

61. The AHC, however, refused to hear, or consider in any fashion, appellant's 

motions to enforce discovery. 'This prese11ts a problem ot' d11e process in entering a 

summary decision when tl1ere is no adequate discovery, and no investigation of 

claims of inadequate discovery. 

As set out in page 381 of IT1' Con1n1ercial Finance C'orp. v. Mid-A111erica 

Marine Sitpply Corp., 854 S.W.2d 371, (Mo., 1993), ''a 'defending party' may 

establish a right to jt1dgment by showing (1) facts that negate any one of the 

claimant's elements facts, (2) that the non-mova11t, after an adeq11ate period of 

discovery, has not been able to prodt1ce, and will not be able to prodt1ce, evidence 

sufficient to allow the trier of fact to find the existence of any one of the clai1nant1s 

elements, or (3) that there is no genuine dispute as to the existence ot' each of tl1e 

fact.s necessary to st1pport the lnovant1s properly-pleaded affinnative defense.'' 

(emphasis supplied). In an AHC tax case, the Director will always be the 

''defending party." Appellants argue that the Director should never be the movant 

for st1m1nary decision. Bt1t if, as herein, they are, then there int1st be ''an adequate 

period of discovery'' before a motion for summary judgment may be granted. It is 

clear from the record that there was no adequate period of discovery regarding the 

isst1e of stipt1lation of cot1nsel. 

' 
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It cot1ld be argued tl1at appellants could have taken depositions ttnder 

536.073.l, but this process comes fro1n the Cole Cot1nty Circuit Court, not the 

AHC, and taxpayers live in St. Louis, while respo11dent Director is an 

overwhelming presence in Jefferson City. Just one trip there (and discovery is 

never settled i11 one trip) would exceed in cost to taxpayers, tl1e a1not1nt of taxes in 

dispt1te overall. That is why the AHC is supposed to allow for hearings in St. 

Louis. The best way to proceed would be a hearing in St. Lot1is, not a protracted 

series of discovery motions and depositions in Jefferson City. 

Respondent refused to facilitate nor even allow a11y questions to be asked of 

her attorneys on the iss11e of a stip11lation. (R. 198, 212) Should tl1e Director's 

attorneys, as wot1ld be expected in a consistent defense, then reft1se to be deposed, 

it would again, all get certified to a Cole County circuit jt1dge to sort out. Since 

any such jt1dge would not 11ave the case 011 their docket, they wot1ld have no file 

and, presumably, no incentive to inove st1ch a case forward in favor of cases whicl1 

are on their docket and which do have files with their judge names on it. Tl1e 

botto1n li11e is that, other than i11 a hearing l1nder subpoe11a, the most likely 

outcome of appellants' atte1npt to depose attorneys who wot1ld claim attorney 

client privilege before a non judicial AHC official, wot1ld be to land here in tl1e 

Supreme Court with even less accomplisl1ed tl1an has been so far in this case. 
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That is why it is so compe]ling, to have a hearing in the AHC. This is 

another consistent applicat.ion of the law that resists, if not defeats, any summary 

decision in a tax case. In a tax case, tl1e Director has all the records, the Director 

has taken all the actions. On ''appeal'' at the AHC, the Director will not be befo1·e a 

.it1dicial officer and the co11fines of ad1ninistrative discovery are mt1rl<:y at best. The 

ITT decision holds that there can be no summary decision before ''an adequate 

period of' discovery'' has taken place. In the AHC tax cases, an adeqt1ate period of 

discovery is highly tmlikely to ever take place. In this case, where the pri1ne issue 

is testimo11y of the Director's lawyers as to what they said and what they meant, an 

adequate period ot' discovery is impossible. Regardless, it is clear from the record 

including tl1e Motions to Enforce discovery that were ignored by the AHC, that in 

this case, there was no adeq11ate period of discovery. 

Taxpayers t'iled inco1ne tax returns tor years 2010 and 2011 which constituted a 

claim for reft1nd and, wl1en taxpayers protested the denial of· claims by DOR, 

constituted a legal proceeding Hackman v. Director of Revenile 771 S.W. 2d 77 

(Mo en bane 1989). See Ho1nestake Lead Co. ofMisso11ri v. Director ot'Revenue, 

759 S.W.2d 847 (Mo. bane 1988), and Director qf Reveniie v. Westinghouse 

Credit Corporation 787 S. W. 2d 715 (Mo en bane 1990). Taxpayer, as an 

attorney, agreed over the phone with counsel for Director, in a Stip11lation of 

Counsel each year, that Taxpayer was disabled and entitled to a property tax credit 

' 
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that. generated a refund. The Director issued the refunds accordingly, then years 

later, claimed taxpayer was not disabled, and assessed a deficiency in the amount 

of the refunds it had already granted. When the stipulation was proven to tl1e 

Director, new issues suddenly arose such as the add back of annuity and social 

security disability benefits. 

Wl1ile Hackman allowed a taxpayer the option to either co11test an assess1nent 

or pay tl1e assessment and file a claim for refund, it is inconceivable that DOR 

should be allowed an option to grant a reft1nd in a contested case, then change its 

mind to reassess a deficiency. The Director's actions in this case are absurd and 

inust be denied, or no taxpayer can ever be sate. The Director, as a client, is 

bound by tl1e Stip11lation of Co11nsel entered into by its lawyers. AA.s stated in 

Hemphill v. State 566 S.W. 2d 200, 204 (Mo e11 bane 19.78) ''it is importa11t to the 

orderly administration of the j11dicial process that admissions and stip11lations of 

counsel wl1en acted 11pon be given full credence, State v. Levy, 262 Mo. 181, 170 

S.W. 1114, 1117 (1914)'' 

Similarly, a client is bound by the stipulations of his counsel even if he 

disagrees with them; State v. Engle111an, 634 S.W.2d 466, 470 (Mo.1982). United 

,')tates v. Bobo, 586 F.2d at 366. ''Furthermore, an accused is bound by his 

counsel's decision as to trial strategy, llnless such decision makes a mockery of the 

proceedings'' Fty v. State 504 S.W. 2d 250 (Mo. App W.D. 1973). As stated in 
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State v. Johnson 714 S.W. 2d 752, 766 (Mo. App. W.D. 1986), ''That is because a 

client is not only bol1nd by the decisions of the attorney as to the management of 

tl1e trial and as to the stipt1lations which give effect to that strategy [State v. 

Fitzpatrick, 676 S.W.2d 831, 836 (Mo. bane 1984) ], but also because a stipulation 

of counsel deliberately wrought and then given effect., binds not only tl1e client but-

-as the orderly administration of justice den1ands--is given credit by a court of 

review [Hemphill v. State, 566 S.W.2d 200, 204 (Mo. bane 1978) ]." 

The Stipt1lation of Counsel herein was given credit by the Director wl1en it 

issued the reft1nds initially and should have been restored by AHC. ''An oral 

• 

stipulation should be as binding as a written contract'' according to Carter v. 

(~arter_869 S.W. 2d 822, 829 (Mo. App. W.D. 1994), despite the requirement of a 

writte11 separation agreement, 'vl1ere the stipulation is ''spread upon the record.'' 

When the refunds issued, it necessarily embodied the determination, (which was 

based on the Stipulation of Counsel), that Taxpayer was disabled and entitled to a 

property tax credit such as created the reft1nd,. As such, it beca1ne res jl1dicata for 

the years issued of 2010 and 2011. see Griswold, Res Judicata in Federal Tax 

Cases,' 46 Yale L.J. 1320; Paul and Zi1net, Res Judicata in Federal Taxation,' 

appearing in Paul, Selected St11dies in Federal Taxation, 2d series, 1938, p. 104. 
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In years 2012 a11d 2013, no refu11ds were issued and no Stipt1lations of' 

Counsel specific to those years were agreed. Appella11ts s11bmit that the theory of 

Collateral Estoppel applies in taxpayers favor to grant their refunds. But unlike tl1e 

res judicata ot~ years 2010 and 2011, the collateral estoppel of years 2012 and 2013 

would have required a hearing to determi11e differences and similarities between 

t11e years. Collateral Estoppel operates in different tax yea1·s to relieve both tl1e 

taxpayer and the government from ''red11ndant litigation of tl1e ide11tical q11estio11 of 

tl1e stat11te's application to the taxpayer's stah1s'' Tait v. We.'Jtem 1\/ld. [{. (~o., 289 

U.S. 620, 624, 53 S. Ct. 706, 707, 77 L. Ed. 1405. See The Application qf the 

Doctri11e of Estoppel Against the Government in Federal 1'ax Ca~·es, 30 JV.(~. L. 

REV. 356, 359 (1952). J(JJ6 [Vol. 59:1001 Co111n1is5.·ioner Nonacquiese11ce 

III. 135.010 is not in chapter 143 and thus can't alter federal 1neaning 

The Administrative Hearing Commission erred in dismissing appellants case 

by Summary Decision without hearing, because it ignored and violated section 

143.091 RSMo which requires the 1·espondent director to give the same 

federal meaning of non-income to social security disability and annuity 

payments, such as would qualify taxpayers for their property tax refund 
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credit, in that director's claimed authority of section 135.010 is not within 

''sections 143.011to143.996'' as required by 143.091 

The A..lfC Decision erred when it allowed the respondent Director to violate the 

prohibition of section 143.091 RSMo tl1at ''Any term t1sed in sections 143.011 to 

143.996 shall have the same meaning as wl1en used in a comparable context in the 

laws of the United States relating to federal income taxes, unless a different 

meaning is clearly required by the provisions of sectio11s 143.011 to 143.996." The 

Director was allowed to assert a different meaning (as income), found in section 

135.010 RSMo, for the words ''annuity'' and ''social security disability inco1ne'', 

• 

when they are used in section 143.124 and in section 143.125.1 RSMo to have a 

federal tax inea11i11g of' (not inco1ne ), although section 135.010 is i1ot within 

''sections 143.011 to 143.996." 

What portion of social security disability payments or annuities, are to be 

co11sidered income is intricately set out in federal law. The result appears for 

annuities in box 12a of form 1040A for year 2010 of tl1e full annuity distribution 

of $8,806, bt1t only on line 12b is there given the ineaning of $1,304 of income (R. 

258) This is called an ''above the line'' e11try, meaning that the calculation is done 

before the adjusted gross income is calculated. Strictly constn1ing Missouri tax 

law against the state and in favor of taxpayer, as we must (River Corporation, p 

82 4), section 143 .121. l mandates tl1at ''The Missouri adjusted gross inco1ne of a 
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resident individual shall be the taxpayer's federal adjusted gross income subject to 

the modifications in this section.'' Nothing is mentioned anywhere throt1gl1011t. the 

rest of 143 .121. 

Th11s the ''meaning'' of the wo1·ds ''Social security disability'' and ''annuity'' 

as to whether or not it is ''inco1ne'' is absol11tely set in stone, that the amounts 

entered for instance for year 2010, form 1040A, on line 14a and 12a do not have 

the meaning of' income while the amounts entered in line 12b and 14(b) do. Each 

federal tax return at isst1e was filed and accepted by the IRS. Once that happens, 

and it did happen to each return for each year at issue, tl1en the director loses 

authority to go behind that federal acceptance, and the Missouri director cannot 

modify the meaning or definition of inco1ne. For instance, in year 2010, there were 

$ 8,806 of not income annuity on line 12a, but only $ 1,304 of inco1ne from 

am1uity on line 12b. (R. 258). For social security disability, $10,847 of not 

income disability benefits on line l 4a, b11t only $2,] 7 5 income disability benefits 

on line 14b. Each year's amounts are si1nilar. (R. 259, 260, 261) Tl1ose 

determinations became t1xed when the IRS accepted the filing. These are not just 

inarkings on a page. Beca11se they are co11tained in a federal tax form, they obtain 

meaning, de1·ived from their placement on the page of the for1n. These numbers 

accrue a meaning of wl1ether or not it is income. The director can't change this. 
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The only possible way to change the 1neaning, as set out i11 section 143.091, 

is ''unless a different meaning is clearly reql1ired by the provisions of sections 

143.011 to 143.996." In accepting the argument of the director, the decisio11 states 

tl1at section 135.010(5) provides this (R. 298). There is just one big, inescapable 

problem with this. Section 135.010(5) cannot be found, does not exist, among ''tl1e 

provisions of sections 143.011 to 143.996." 

The Director is further bot1nd to federal law by 143.961.2 which provides 

tl1at ''2. The rules and regt1lations prescribed by the director of revent1e sl1all follow 

as nearly as practicable the rules and regulations of the Secretary of the Treasury of 

the United States or his delegate regarding income taxation. Such constli.1ctio11 of 

sections 143.011 to 143.996 will ft1rther their purposes to simplify tl1e preparation 

of income tax rett1rns, aid in their interpretation through use of federal precedents, 

and improve their enforcement.'' Indeed, courts have found that for items tom1d ii1 

Missouri's tax code, ''the purpose of the Missouri i11come tax law (is) to si1nplify 

the preparation of income tax rettrrns, aid its interpretation through use of federal 

precedents, and improve its enforcement. See§ 143.961, RSMo 1978." Bartlett & 

Co. Grain v. Director· of Reven1,1e, 649 S.W.2d 220, 224 (Mo., 1983). 

In assessing the import of the proscriptions contained in section 143.091, we inust. 

be mindful that ''Generally, taxing statl1tes are to be strictly constrt1ed in favor of 

the taxpayer t1nless a contrary legislative intent appears." State ex rel. River 
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C'orporation v. State Tax Commi."Jsion, 492 S.W.2d 821, 824 (Mo.1973), over1·l1led 

on other grounds. The Director, and the AHC decision that approved her, 

construed 143.091 in the favor of' the state and against the favor of the taxpayers. 

This the complete opposite of what the la\v requires. The constn1ction of 

143.0091, strictly applied against the state and in favor of taxpayers, and in light of 

143.961 to harmonize with federal law, would be, that inasmuch as 135.010 cannot 

be found in ''the provisions of' sections 143.011to143.996," then it cannot alter the 

meaning of inco1ne previously given. 

It was said in Hamacher v. Director of Revenue, 779 S.W.2d 565, 566 (Mo., 

1989), that in section 143.091 ''Tl1e ]egislature itself provided a standard for 

constructio11 of the Missol1ri income tax standards." ''The evident purpose of 

section 143.091 is to promote uniformity and consistency between the state and 

federal tax codes." Garland v. Director of Revenue, 961 S.W.2d 824, 830 (Mo., 

1998) At isst1e in tl1is case is whether tl1e Director may call portions of annuities 

and social security disability benefits ''income'' when federal law gives them the 

meaning that they are not income. A review of court decisions wot1ld suggest that 

the meaning of a wor·d such as ''income'' cannot be altered, as the co1irts have 

construed the meaning of the words income tax. In Goldberg v. Ad111inistrative 

!{earing C'omn1ission, 606 S.W.2d 176 (Mo., 1980), the court detenni11ed that 

Missouri could not change when a federal court had defined ''mini1num tax'' a.s 

• 
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income tax, in that ''This authoritative holding should be looked to in view of 

Section 143.091." at page 179. And in Dow Che1nical Co. v. Director of Revenue, 

State of Mo., 787 S.W.2d 276, 285 (Mo., 1990), the court said ''Dow argt1es that 

the Director int1st accord the term dividend in Section 143.431.2 the same meaning 

that it has in the federal income tax laws. We agree." 

Often, the Director has been rebuked for incorrect t1se of this statute, sucl1 as 

when J. Robertson said in dissent '''clearly required' is not a license to roam 

throughout the statutes for a more pleasing alternative; it means the Cotrrt mt1st 

look to federal law unless the statutes expressly define the relevant term 

differently. Her~.,chend ''·Director of Revenue, 896 S.W.2d 458, 461 (Mo., 1995). 

In King v. Procter & Gamble Distributing Co., 671 S.W.2d 784, 785 (Mo., 

1984), the court found that ''The Director's position is not sound. Section 143.091 

provides that any term used in§§ 143.011 to 143.996 shall l1ave the same mea11ing 

as when used in a comparable context in the laws of the United States relating to 

federal income taxes. The United States Supre1ne Court has recognized that the 

term ''income tax'' is a term of' art. It refers to taxes on income and does i1ot include 

taxes on subjects other than inco1ne, althot1gh measured by income." 

''The Director parries this argt1ment by pointing out that we lack the express 

statutory language the I11temal Revenue Code has, and that this circumstance 

would indicate tl1at a different constn1ctio11 was intended. The Director's ai·gt1ment, 

t: (\ 
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carried to its logical conclusion, would render§ 143.091 substantially llseless. The 

very language of that section connotes some incorporation of federal statutes by 

reference, so as to maintain a consistent pattern. Hamacher v. Director <if 

Revenue, 779 S.W.2d 565, 566 (Mo., 1989). 

The Court has ''repea.ted the n1le that tax statutes are to be strictly constnted 

against the tax autl1ority and in favor of the taxpayer ... The policy behind this n1le 

is that a tax cannot be imposed ltnless enacted and levied by the legislatl1re and the 

cot1.rts sl1ould find a tax only wl1en tl1e intent to levy is clearly expressed.'' 

Goldberg v. State Tax Con1'n, 639 S.W.2d 796, 809 (Mo., 1982). 

To demonstrate the importance ot' sectio11 143.091, in the time after llnited States 

v. 1Vindsor, 133 S. Ct. 2675, 186 L. Ed. 2d 808, 81USLW4633 (2013) but before 

Oberge,fell v. Hodges, 135 S. Ct. 2584 (2015), when as a legal matter, same sex 

marriage was still to be determined state by state, and in this ti1ne wl1en tl1e 

Missouri Constitution Article 1, Section 33 provided ''That to be valid and 

recognized in this state, a marriage shall exist only between a man and a woman," 

Governor Jay Nix on by Executive Order 13-14, ordered the respondent Director to 

allow, based on section 143.091, any taxpayers in a same sex marriage who filed a 

joint federal retl1rn, to file a combined Missouri return. If our government places 

tl1is level of importance on maintaining federal ineanings ot' tax tenns, then the 

Director is clearly wrong to try to try to change the ineaning fron1 not income to 

;:;: 1 
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i11come for annt1ity and social security disability. The vast majority of these 

benefits are determined to be not income, on the order of a five to one margin. (R. 

258-261 ). For instance, in year 2010 $8,806 of annuity was distribt1ted but only 

$1,304 was determined to be income and entered as gross income above the line on 

taxpayers federal rett1rn. (R. 258). In 2010 althot1gh $10,847 was distribt1ted in 

social security disability benefits, only $2,175 was given the federal meaning of 

income and entered above the line as gross income on taxpayers federal return ( R. 

258). Each year is similar amot1nts, though not identical. The annt1ity ended in 

year 2011, ten years after it began as an inheritance from taxpayer's father. Eacl1 

year the Director has calculated, that by adding the amounts that are not income, 

back in as income, the taxpayers become disqt1alified as their incon1e exceeds the 

credit chart. Both taxpayers are elderly and fully disabled. They each receive a 

small disability be11efit. Neither has any other income, no investments, no interest, 

no stock, no employment. If the Director is allowed to interpret tl1e statt1tes to 

prodt1ce this result, then the question ren1ains who could possibly be eligible to 

receive the credit? It was designed just for taxpayers in tl1is situation. Property 

taxes have only gone up since the tax credit was first institt1ted. As stated in 

Goldberg v. STC at page 179, ''The Director's argument, carried to its logical 

conclusion, would render§ 143.091 substantially useless." The Director's 

interpretation ''is not to be pushed so far as to defeat the real legislative pu1pose by 

' 
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mere construction." Mesker Bros. 111di1stries, Inc. v. Leachman, 529 S.W.2d 153, 

156 (Mo., 1975). The tax credit is supposed to help disabled people. 

In the 1970's, Missouri became hopelessly bogged down in its attempts to 

collect income tax reven11e. Because Missouri tax began at the beginning, the 

same a.s federal, tl1e Director had to reinve11t the wheel with eacl1 return. 

Taxpayers were free to report income, clai1n deductions or any tax status, as best 

they saw f'it. Meanwhile, the Director co111d not micro-audit millions of matters in 

millions of ret11rns with just literally, a ha11dft1l of perso1mel. Tl1e revenue strea1n 

of the state was in real jeopardy. They brought in Sandy Sarasohn, a professor of 

law at St. Louis University. He oversaw the process to rewrite tl1e Missouri tax 

code. The cornerstone of tl1is effort wa.s tl1e one - two punch of 143.091 at issue 

herein, and 143.021, which provides that ''The Misso11ri adj11sted gross income of a 

resident individual shall be the taxpayer's federal adjusted gross income s11bject to 

the modifications in this section." 

Now Missouri could audit returns, 11sing its scarce resources on specific 

issues, and allowing the vast resou1·ces of the IRS to police the vast m<l;.jority of 

entries 1nade to a tax retu..rn in Missouri. Section 14 3. 091 is vital to maintai11ing 

this system. If meanings acquired under federal tax law are not honored, as tl1e 

Director attempts to do herein concerning ''annuity'' and ''social security disability'' 

are income or not, then Missouri will have to 11ire thousands of new at1ditors. ~A~lld 
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eve11 after that, if tl1e meanings are different, also add thot1sands of' new attorneys, 

wl10 mt1st go to court to defend the u11iqt1e meanings st1ch a Director wot1ld seek. 

This would lead to disaster. Witl1 the tax situation in l(a11sas teetering on ou1· left, 

and Illinois without a budget to our rigl1t, Missot1ri should keep its syste1n, \\rhicl1 

has been \Vorki11g fine for nearly fifty years. 

IV. Director's form 1099 mandate is discriminatory to disabled class 

The Administrative Hearing Commission erred in dismissing appellants' case 

by Summary Decision without hearing, because by allowing the Director to 

require disabled Missouri school teachers to provide a federal form 1099, 

knowing that they cannot have one9 the respo11dent Director discriminates 

against disabled, in that form I\110-PTS is illegal, and the actions to deny 

appellants the credit are also illegal a11d void 

For pl1rposes of the Missouri property tax credit at tl1e heart ot~ this case, 

Sectio11 135.010(2) defines disabled as ''t11e inabi11t)r to engage in an)' s11bstantial 

gainft1l activity by reason of any inedically determinable pl1ysical or inental 

impairment wl1icl1 can be expected to res11lt i11 deatl1 or which has lasted or can be 

expected to last for a continuoi.1s period of not less than twelve montl1s. '' There is 

no reqt1irement tl1at disability be federally determined. Yet the MO-PTS form 

created by respo11de11t Missot1ri Director of Reve11ue 1·equires, u11der Qualif1catio11s 
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C. that for a taxpayer to be 100 % disabled, they 1nust ''(Attach a copy of the letter 

from Social Security Administration or Form SSA-1099)." (A 82 ) Appellant is a 

disabled schoolteacher. Pursuant to section 169.020 RSMo, schoolteachers in 

Missouri are required to participate exclusively in the Scl1ool Teacher's Retire1nent 

Syste1n, with disability determined by t.he board under section 169.060.3 RSMo. 

As such, teachers are not eligible to participate in the federal social security 

syste1n. Missouri disabled teachers thus do not have a Form SSA-I 099 and do not 

have a ''letter from Social Security Administration'' 

As a disabled Missot1ri schoolteacl1er, appellant did not have a SSA-1099. Tl1is 

. 

is the sole reason that appellants were denied the property tax credit year after year. 

(R. 58-60, 246) Prior to 2013, respondent never said a word about annuity or social 

security income. Appellant's ht1sband is an attorney who t1sed to be an assistant 

general counsel at the Missouri Department of Revenue. Each year tl1is would 

happen, he would call tl1e gene1·al counsel, who would agree. (R. 145 ) One time, 

the Revenue attorney Heather L. McCreery sent a letter confirming the agreement, 

or stipt1lation, that the taxpayers were entitled to the property tax refund because 

''your wife was adjudged disabled by tl1e PSRS, and not the Social Security 

Administration, so a Form SSA-1099 is not required." (R. 61-2) PSRS is the 

Pt1blic School Retirement System. It is tht1s doct1mented that tl1e attorney for the 

Director knew tl1at a form l 099 should not be reqt1ired. Yet the Director has 
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continued to require that all taxpayers submit a form 1099 in order to obtain a 

property tax credit. (R 247 ). 

E1nail records sl1ow tl1at tl1e respo11dent was well aware tl1at disabled state 

teachers were being unfairly denied benefits, and that the appellants were being 

specifically targeted. (R 2) Ms. McCreery the lawyer, asked the ''processing Tech'' 

why, if appellants are disabled, they are not receiving the tax credit. The Tech 

replies on June 16, 20 l 0 that ''He hasn't Sl1bmitted a SSA-1099 to show his p1·oof 

of disability. If he st1bmits this, then we will a.djust his return.'' (R 247). Tl1e 

lawyer the11 says ''I just spolce with Mr. Harter. He says that his wife was jl1dged 

. 

disabled 100% by the Missouri Pt1blic Scl1ool Retirement System so he will 11ot 

have a form SSA-I 099. He said 11e s11b1nitted the proof of tl1e school syste1n 

disability with the original return. Apparently this has happe11ed every year since 

2007, and every time he has to call llS to get it straightened ot1t. Do you ki1ow 

anything about tl1is? ( R. 247) 

The Revenue Processing Tech III replies within two minutes that, ''Yes, I 

k.riow about being deemed disabled throt1gl1 the pt1b1ic school retirement system. I 

see a lot of these. I will fix his return for 11im.'' (R. 246). There is no legal reason 

for the Director of Revenue not to accept the disability determination of' the 

teacher's retirement board and demand a federal form SSA-1099. In fact, as the 
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teacher disability determination is made by another arm of the state, the Director is 

collaterally estopped from denying tl1at the taxpayer is disabled. 

''In determining whether a claim is barred by collateral estoppel, or issue 

preclusion, we consider tour factors: 1) whether the issue decided in the prior 

adjudication was identical with t.l1e isst1e presented in tl1e prese11t action; 2) 

whether the prior adjudication resulted in a judgment on the merits; 3) whether the 

party against whom collateral estoppel is asserted was a party or in privity with a 

party to the prior adjt1dication; and 4) whether the party against whom collateral 

estoppel is asserted had a full and fair opportunity to litigate tl1e issue in the prior 

s11it. Mecl(fessel v. Fred Weber, Inc., 901 S.W.2d 335, 339 (Mo. App. E.D. 1995)." 

Sotierescu v. Sotiere,>;cu, 52 S.W.3d 1 (Mo. App. E.D., 2001). 

The state of Missouri had its opportunity to litigate disability at the teacher's 

board. The Director of Revenue has no authority nor jurisdiction to review nor to 

overrule the determination of a co-equal in the executive branch. The PSRS Board 

and the Director are both executive appointees. There is no legal reason for the 

Director to require disabled teachers to provide a federal form that is not possible 

for the1n to obtain. It is clearly not req11ired by the stat11te 135.010.(2). The only 

rule covering the property tax credit has been rescinded. If there is no legal reason, 

the only reason left is an illegal reason - discrimination against disabled teachers. 

It is a well known practice of frat1d11lent ins11rers who reft1se to pay honorable 

' 
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claims, memorialized in tl1e chant ''delay, deny until they die.'' The same precept 

would benefit the state to deny meritorious property tax credit claims withot1t 

jl1stification, in hopes that some will not appeal nor pursue their deserved credit 

and valid appeal. 1'o be eligible for the credit one ml1st already be elderly or 

disabled. 135.010. Create enough hoops and so1ne will miss tl1e jump or give up. 

The property tax credit does not bring in money to the state. Money flows ot1t. 

Money is a powerfi1l incentive for the state. There is no legal expla11ation. 

Those taxpayers, such as disabled Misso11ri teachers, who because of the 

insistence on form SSA-1099 by tl1e Director, migl1t not receive the benefits to 

which they are rightfiilly entitled, are those in our society with the least power, and 

the most at risk; tl1e elderly a.nd the disabled. The elderly and tl1e disabled are each 

a class protected against discrimination by both federal and state law. These are 

tl1e two classes of eligibility for what was originally called ''The Circuit Breaker'' 

and now the ''Property Tax Credit." It was designed to help elderly and disabled 

citizens re1nain in their homes wl1en, lacking other assets and unable to work, they 

would be at risk of failing to pay real estate taxes and losing their homes. Tl1e 

legislature intended to prevent s11ch tragedy by rett1rning tax money to the1n. 

Discrimination against the disabled by a state agency is outlawed by a Title 

II claim found in 42 USC 12132 wl1ich provides ''No qt1alified individual with a 

disability shall, by reason of such disability, be excluded from participation in or 
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' 

be de11ied the benefits of the services, programs, or activities of a public entity, or 

be subjected to discrimination by any such entity.'' The federal regulations 28 

CFR Part 35.130 (b)(l) (iv) clarify that a ''public entity, in providing any ... 

benet1t .. may not ... on the basis of disability- provide different ... benefits ... to 

any class of individuals with disabilities tl1an is provided to others l1nless sucl1 

action is necessary to provide qualified individuals with disabilities with ... benefits 

.. that are as effective as tl1ose provided to others.'' The Missouri disabled teacl1ers 

are a class; the property tax credit is a benefit; the respondent Director is, by 

requiring a federal fonn from a state system, providing different benefits to that 

class on tl1e basis of disability. 

It is clear that Eleventh Amendment imml1nity cannot protect a state fro1n a 

title II disability discrimination claim. IfMissot1ri is rigging its tax for1ns to 

prevent a group of disabled citizens, such as school teacl1ers, fro1n receiving state 

benefits to which they wot1ld otherwise be entitled, and to which other disabled 

people have access, it could violate the Americans with Disability Act. ''This duty 

to accormnodate is perfectly consistent witl1 the well-established due process 

principle that, within the limits of practicability, a State must afford to all 

individuals a meaningfl1l opportunity to be heard i11 its cot1rts." 1ennes,fJee v. Lane, 

541 U.S. 509, 512 (2004) 
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The state, through the AHC and now, tlrrough this honorable Supreme Co1rrt, 

cannot approve s11ch an illegal act by an agency and its Respondent Director which 

creates that discriminatory form MO-PTS. ''When the agency has already acted 

upon a rule challenged as illegal, the coercive as well as the declaratory aspect of 

judgment becomes appropriate to prevent the effect of the illegality. Tl1e 

cumulative prayers for declaration of rule illegality and injunction to prevent a 

continued unlawful administration under the n1le were properly before the court." 

Missourians for Separation of Church and State v. Robertson, 592 S.W.2d 825, 

837 (Mo. App. W.D., 1979). 

Further, it is entirely appropriate that this honorable Supreme Court curb this 

practice by reversing the decision of tl1e AHC and granting the appellant disabled 

schoolteacher the property tax credit to which she is entitled and for which she has 

been battling the Director for nearly a decade. Beca11se ''co1rrts, not agencies, will 

authoritatively resolve atnbig11ities in stat11tes and reg11lations. In s11ch a regi1ne, the 

exemption for interpretive rules does not add much to agency povver. An agency 

may use i11terpretive rules to advi,(je the public by explaining its interpretation of 

the law. B11t an agency may not t1se interpretive n1les to bind the public by making 

law, because it remains the responsibility of the court to decide whether the law 

ineans what the agency says it means." Perez v. Mortg. Banker,r.,' Ass'n, 135 S. Ct. 

1199, 1211, 191L.Ed.2d186, 83 USLW 4160 (2015). 
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CONCLUSION 

Because the AHC failed to provide the hearing to which appellants were 

entitled and. 1 CSR 15-3 .446 the regt1lation which attempts to allow st1mmary 

decisions against taxpayer appeals in the AHC is in conflict with tl1e statute of 

621. 050 .1 RS Mo which requires a hearing in tax cases, the regulation is void; 

because there exists a gent1ine isst1e of mate1·ial fact as to whether the Director's 

lawyers stipulated that taxpayers were entitled to a refund, the AHC St1mmary 

Decision is void; and because the Director is bound by section 143.091 to follow 

the federal meaning of income given to annuity and social security benefits; and 

• 

because the Director is bound by the stipulation of counsel tl1at appellants are 

entitled to a property tax credit refund, the claimed deficiencies for years 2010 and 

2011 are void, and taxpayer appellants are dt1e reft1nds as prayed for in years 2012 

and 2013, with interest thereon. 
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