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IN THE CIRCUIT COURT OF DEKALB COUNTY

43 JUDICIAL CIRCUIT =1t E D
STATE OF MISSOURY ! )
MAYCEE, GARDNER, a Minor, JUN 2 3 2009 .
By Her Mother and Next Friend,
CYNDEE GARDNER, JULIE WHITSELL
Cheult Clerk & Ex-Officis Retordey
DE KALB COUNTY, MO
Plaintidf,
Cause No.: 09CN.CV00333
V.
PRIME TANNING CORP., 6t al.,
Defendants,

PIAINTIFFS’ SUGGESTIONS IN RESPONSE TO PRIME TANNING CORP.’S

APPLICATION FO ANGE OF VENUE

COMES NOW Plaintiff Cyndee Gardner, as Next Friend for Maycec Gardner, by and

Urrough her attorneys of record, and for response to Defendant Prime Tanning Corp.’s (Pritne)

Applicetion for Change of Venue siates as follows:

Introdunetion

Plaintiff acknowledges that Defendant Prime is entifled to an application for change of

venue as a matter of right pursuant to Rule 51.03 of the Missonri Rules of Civil Procedure- : .

however, Livingston County is in o way a convenient Jocation which would warrant sending

this case, or any otber rclated case, to that venue. It is vary likely that there will be more than one

Imwdred (100) similar claims fled against Defendant Prime and its co-defendants, Jackson

County is the most convenient and best equipped venue to handie such volume, and plamtiffs
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bereby incorporate their suggestions in response to Prime’s Application for Change of Venue in
support of moving this case to Jackson County-

Defendant Prithe’s alternative application for changs of venue for cause pursuant fo Rulc
51.04 of the Misscuri Rules of Civil Procedure is moot. and premature- the judgs in the county to
whom this case is sent should decide whether there is enough prejudice to warrant transfer of the
case. However, in the event that the Court does not find Jackson Covnty 10 be suitable venue for
this casé due to the reasons stated in Defendant’s Application for Change of Venue, then Plaintiff
would suggest that the next best venue eapable of handling such a large volume of cases would
be in the 22% Judicial Circuit- 8t. Louis City. Like Jackson County, the 27™ Tudicial Cirevit is
located in 4 latge metropolitan area with a vast jury pool, an international airport for easy access
for all partics, attorneys, and medical and other expetts, and the capabilities to handle large
volume of cases which will certeinly be filed in this matter.

Livingsion County, ont the other hand, has absolutely no compection to this case
whatsoever, Defendants Prime Tanning Corp. and NBL are headquarieted in Buchanan County,
Missouri. NBL's parent company National Beef is headquartered in Clay Couuty, Missouri.
None of the plaintiffs in any related lawsuit live i Livingston County. There is simply nothing

convenient about Livingston County that would warrant sending this case to that venue. Jackson

Louis City, is the next best choice for verwe, Therefore, Plaintiff respectfully requests that the

case be transferred o Jackson County, or in the alternative, to the 227 Yudicial Circuit- St. Louis

City.

County is best 3qmppedt0 Tandls i giass fort siich 86 ihis case, &id ﬂié'ZzndJﬂﬂiﬁiﬂlﬂﬂ‘ﬁﬁit—su et e
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Applicatien for Change of Vente Pursuant to Mo. Ct. Rule 51.03

A cage venued in 2 county with Jess than 75,000 residents can be transferred {o another
county under Mo. Ct. Rule 51,03 even though the first injury or exposure did not occur in the
other county. State ex rel. Audrain Healthcare, Inc. v. Sutherlond, 233 §.W .34 217 (Mo. 2007).
The casé is to be transferred to another county that is “convenient to the parties.” Prime has in
no way demonstrated that Livingston County is c:ogyenicnt te the parties in fhis case; in fact
Livingston County has absolutely no coppection to this case whatscever.

This is & mass fott case in which 100 or more similar claims are likely to be filed against
Prime and co-defendants. The case was originally filed in Dekalb County, Missouri because tort
reform venue rules mandate that this case and others be filed where the plaintiffs are exposed to
toxins. Tt is unlikely that & naral cirenit court, like Livingston County, can handle the expected
case load, Livingsion County and its taxpayers would simply be overwhelmed by this litigation.
In 2l likelihood a separate docket will have: to be established to handle this number of cases.
Jackson County is simply best equipped to bandle the case Joad mvolved in this litigation and
there are no potential class members i Jackson County that would create problems for the
separate class actions filed sgainst Prime and co-defendants. For the same reasons, the 22M

Tudical Circuit- St. Lonis City, would alsa be a suitable venue for this case. St. Louis City hes

attention and its potential class members; aud has an international airport which. makes it 2

convenient location for parties, attorneys and experts.

Jackson County has expericnce in mass tort matters. For cxample, a scparate docket was

ereated to handie the Hyatt skywalk disaster cases to a successful resolution. Further, many of
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the attomeys are headquartered in Jackson County- including lead plaintiff attorneys and
attorneys for Prime and co-defendants National Beef Leathers and Rick Ream. In addition,
Jackson County has a large number of judges and a large jury pool that will mitigate Prime’s
coneerns about pre-trial bias. This case and the other similar cases will be expert intensive and
such experts will likely be located throughout the United States. It would be far more convenient
for such experts and the parties if the case were tn'ed in Jackson County, or alternatively in 5t
Louis City, with casy airport access and hotel accommodations, Further plaintifl Maycee Garducr
(like mosi claimants in this litigation) received her principal medical treatment in the Kansas City
Metrapolitan area, so Jackson County provides mmch easicr aceess to treating physicians
withesses.

There is hothiug convenient about transferring this case to Livingston County or any other
rural county for that ratter. This is a mass tort case that will require a circuit equipped to handle
a Jarge number of cases and a large jury pool to amneliorate any concems of jury bias or prejudice.

Tackson County, or alterpatively the 22 Judicial Circuit- 8t. Louis City, is the most convenient
vernic to which this case should be transferred. Both Jackson County and St. Louis City have the

size, experience, and convenience lo partigs, connse] and witnesses that can accommodate this

Jitigation.

Application for Clinrige of VRt for CaSE " " 7

Prime’s application for change of venue for canse under Mo. Ct, Rule 51.04(z) is moot
and premature. Under Mo. Ct, Rule 51.04(a) Prime must show fhat “the inhabitants of the
county are prejudices against the applicant.” No such shoeing can be made wuntil the case is [irst

transferred to another county, Only af that time can Prime attempt to make a showing that the
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inhabitants of the couwnty to which this case is transferred are so prejudicad that Prime can not
receive a fair frial.

Pritne attempts to confuse this Courl by blending issues of convenience and prejudice.
The enly proper inquity under Mo. Ct. Rule 51.03 transfer as of right is conveniense- and
Jackson Connty is the most convenient venue to which, fhis case should be trapsferred.
Alternatively, the next most convenient (and equipped) venue is the 22™ Judicial Citcuit- St
Louis City. There is nothing convepient sbout trying this case in Livingston County. This Court
should not consider issues of prejudice in deciding which Circuit is best equipped to handle this
mass tort litigation- that i= a question best addressed by the Circuit to which ihis case 13
transferred.

WHEREFORE, Plaintiff respectfully requests thal, the case be transferred to Jackson

County, or in the alternative, to the 22™ Judicial Circuit- St, Louis City for further proceedings.

E & JONES, LLC

. Dav; #34799

S. Bethune #35685
Timothy L. Brake #23802
Wes Shumate #60936
1160 Main Stract, Suite 2930
Kansas City, MO 64105
{816) 421-1600-
(816) 472-5972 Fax

ATTORNEYS FOR PLAINTIFF
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CERTIFICATE QF SERVICE

1 certify that on this ﬂ:}’l_ day of Tune, 2009, copics of the foregoing were iransmitted via
facsimile and fitst class U.S. mail, with proper postage affixed, to;

William Crawford Blanton, Jr.

Stephen J. Torline

HUSH BLACKWELL SANDERS LLP

480] Matn Straet, Suite 1000

Kansas City, MO 64112

ATTORNEYS FOR DEFENDANT
NATIONAL BEEF LEATHERS CO., LLC

R. Dag Boulware
Todd H, Bartels

Seth C. Wright
Polsmelli Shughart PC
3101 Fredrick Avenue
St Joseph, MO 64506

Dennis J. Dobbe)s
Polsinelly Shughart PC
Twelve Wyandotte Plaza
120 W. 127 Street
Kansas City, MO 64105

- Melissa A. Hewey
DRUMMOND WOODSUM
84 Marginal Way, Suite 600
Portland, ME 04101
ATTORNEYS FOR DEFENDANT
PRIME TANNING CORP.

ScottR. Ast

Todd A. Scharnharsf-— -
SCHARNHORST AST & KENNARD, F.C.
1000 Walput St. 1550

Kansas City, MO 64106

ATTORNEYS FOR DEFENDANT




